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BEFORE THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* % % % ¥ * * % &

IN THE MATTER OF THE
APPLICATION FOR BENEFICIAL
WATER USE 418-104572 BY
BY KENNETH KNERR

FINAL
ORDER

St Vet Nt St Nt

* % * * % * * * *

The time period for filing exceptions, objections, or
comments to the Proposal for Decision in this matter has expired.
No timely written exceptions were received. Therefore, the
Department of Natural Resources and Conservation hereby accepts
and adopts the Findings of Fact and Conclusions of Law as
contained the May 21, 1999, Proposal for Decision, and
incorporates them herein by reference.

WHEREFORE, baséd upon the record herein, the Department
makes the following:

QORDER
Application for Beneficial Water Use Permit 418-104572 by

Kenneth Knerr is DENIED.

NOTICE

The Department’s Final Order may be appealed in accordance
with the Montana Administrative Procedure Act by filing a

petition in the appropriate court within 30 days after service of

this Final Order.
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o If a petition for judicial review is filed and a party to
the proceeding elects to have a written transcription prepared as
part of the record of the administrative hearing for
certification to the reviewing district court, the requesting
party must make arrangements with  the Department of Natural
Resources and Conservation for ordering and payment of the
written transcript. If no request is made, the'Department will
transmit a copy of the tape or the oral proceedings to the

district court. ;4ﬂ
r
Dated this day of June, 1999.

Stults, Administrator
<:) Water Resources Division
S Department of Natural
Regsources and Conservation
PO Box 201601
Helena, MT 59620-1601
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the

ftoregoing Final Order was served on all parties listed below on

"
this 35; day quﬁ.: 1989, as follows;

KENNETH KNERR
RT 2 BOX 2196
LEWISTOWN MT 59457

WILLIAM A SPOJA JR
PO BOX 882
LEWISTOWN MT 59457

LONG FAMILY TRUST

BRUCE & SARIATA LONG, TRUSTEES
13647 BARLIN AVE

DOWNEY CA 90242

EMMET BUTCHER
RT 2 BOX 2190
LEWISTOWN MT 59457

LAURENCE JENNI
RT 2 BOX 2228
LEWISTOWN MT 59457

ROBERT STONE
223 MAPLE
LEWISTOWN MT 59457

PETER K ANDERSEN
RT 2 BOX 2230
LEWISTOWN MT 59457

SAMUEL V WEIDNER
301 B 8§ MAIN STE 200
ELKHART IN 46516
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WICKS RANCH CORP
JON WICKS

RT 2 BOX 2210
LEWISTOWN MT 59457

VINCENT L & MARY GOSSACK
RT 2 BOX 2197
LEWISTOWN MT 59457

CARL DEBELLY
505 W MAIN
LEWISTOWN MT 59457

SCOTT IRVIN, MANAGER

LEWISTOWN WATER RESOURCES
REGIONAL OFFICE

613 NE MAIN STE E

LEWISTOWN MT 59457

NANCY ANDERSEN, CHIEF

WATER RIGHTS BUREAU

DEPARTMENT OF NATURAL
RESOURCES & CONSERVATION

PO BOX 201601

HELENA MT 59620-1601

Mandi Shulund
Hearings Assistant
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BEFORE THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* % % * * * ¥ * & *

IN THE MATTER OF THE .
PROPOSAL

FOR BENEFICIAL APPLICATION
FOR BENEFICIAI, WATER USE FCR
415-104572 BY KENNETH KNERR DECISION

* * * k Kk * * * *

Pursuant to the Montana Water Use Act and to the contested
case provisions of the Montana Administrative Procedure Act, a
hearing was held on April 14, 1999, in Lewistown, Montana, to
determine whether a beneficial water use permit should be issued
to Kenneth Knerr (Applicant) for the above application under the
criteria set forth in Mont. Code Ann. § 85-2-311 (1)and {5)
(1997) .

APPEARANCES

Applicant appeared at the hearing in person and by and
through counsel, Robert Spoja. Fred Knerr, Mary Knerr, and Fred
Gillett appeared at the hearing and testified for Applicant.

Objectors Long Family Trust, Emmet Butcher, Laurence Jenni,
Robert Stone, Peter K. Anderson, Samuel V. Wiedner, Wicks Ranch
Corp., and Vincent L. and Mary J. Gossack appeared at‘the hearing
by and through counsel, Carl DeBelly. Don Jenni, John Wicks,
Vince Gossack, Peter Anderson, and Tom Butcher appeared at the

hearing and were called to testify by Objectors.

Proposal for Decision
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Scott Irvin, Manager, and Andy Morely, Water Resource
Specialist, both with the Lewistown Water Resources Regional
Office of the Department of Natural Resources and Conservation
(Department) attended the hearing and were called to testify by
Objectors.

- EXHIBITS

Neither Applicant nor Objectors offered exhibits for the
record.

The Hearing Examiner, having reviewed the record in this
matter and being fully advised in the premises, makeé the
following:

FINDINGS OF FACT

1. An application for beneficiél water use permit in the
name of and signed by Kenneth Knerr was filed with_the Department
on July 30, 13898, at 11:00 a.m. (Department file.)

2. Pertinent portions of the application were published in
the News-Argus, a newspaper of general circulation in the area of
the source, on January.27, 1999. Additionally, the Department
served notice on individuals and public agencies which the
Department determined might be interested in or affected by the
proposed appropriation. Eight timely objections were received by

the Department. Applicant was notified of the objections by a

_letter from the Department dated February 19, 1999. (Department

file.)
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3. Applicant proposes to appropriate 115 gallons per minute
up to 20.00 acre-feet of the water of Big Spring Creek at a point
in the SE4SEYNEY of Section 5, Township 15 North, Range 18 East,
Fergus County, Montana. The proposed use 1s sprinkler irrigation
of 10.00 acres in the NW4NEX of Section 5, Township 15 North,
Range 18 East. The proposed means of diversion is a headgate.
The proposéd means of conveyance is the Clegg Ditch. The
proposed period of diversion and use is from June 1 through
September 30, inclusive of each year. (Department file and
testimony of Applicant.)

4. Applicant has not proven by a preponderance of evidence
water is physically and legally available during the period in
which Applicant seeks to appropriate, in the amount requested.
There were no flow measurements to identify physical water
availability. There was no indentification of existing legal
demands on the source of supply throughout the area of potential
impact by the proposed use, nor was there any comparison of the
physical water supply at the proposed point of diversion with the
existing legal demands on the supply of water.

5. Applicant has not proven by a preponderance of evidence
the water rights of a prior appropriator under an existing water
right, a certificate, a permit, or a state water reservation
would not be adversely affected. Applicant has not proven by a

preponderance of evidence the proposed means of diversion,
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construction, and operation of the appropriation works are
adequate.

Clearly, if Appiicant attempts to convey the water through
the Clegg Ditch, the water rights of prior appropriators would be
adversely affected. Clegg Ditch is in poor condition, having an
area which loses water creating a large bog at the Long’s place.
The other users of Clegg Ditch cannot now use all of their water
rights because the ditch is not large enough to carry all the
water rights of all the users. Objector Jenni, at the end of the
ditch, does not now receive any water from the Clegg Ditch. 1In
the past, the users of Clegg Ditch have had an agreement for
sharing the water so that all users received some water.
(Testimony of Fred Knerr, Don Jenni, John Wicks, Vince Gossack,
Peter Anderson, and Tom Butcher.)

6. The proposed use of the water, irrigation, 1is a
beneficial use of water. Mont. Code Ann. § 85-2-102(2). The flow
rate and volume of water requested are reasonable for the crops
customarily grown and the climatic area. (Department file.)

7. Applicant has proved by a preponderance of evidence he
has a possessory interest, or the written consent of the person
with the possessory interest, in the property where the water is
to be put to beneficial use. He owns the proposed place of use.
(Department file.)

8. No objections relative.to water quality were filed
against this application nor were there any objections relative
Proposal for Decision
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to the ability of a discharge permit holder to satisfy effluent
(:) limitations of his permit. (Department file.)
| Based upon the foregoing Findings of Fact and the record in
this mattér, the Hearing Examiner makes the following:
CONCLUSIONS OF LAW
1. The Department gave proper notice of the hearing, and
all substantive procedural requirements of law or rule have been
fulfilled; therefore, the matter was properly before the Hearing
Examiner. See Findings of Fact 1 and 2. Mont. Code Ann. §§ 85-
2-307 and 309 (1997).
2. Applicant has failed to meet the criteria for issuance
of a beneficial water use pérmit. See Findings of Fact 4 and 5.
Mont. Code Ann. § 85-2-311.
Based upon the foregoing Findings of Fact and Conclusions of
<:> Law, the Hearing Examiner makes the following:
PROPOSED ORDER
Application for Beneficial Water Use Permit 418-104572 by
Kenneth Knerr is DENIED.
NOTICE
This proposal may be adopted as the Department's final
decision unless timely exceptions are filed as described below.
Any party adversely affected by this Proposal for Decision ﬁay
file exceptions with the Hearing Examiner. The exceptions must
be filed and served upon all parties within 20 days after the

proposal is mailed. Exceptions must specifically set forth the
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precise portions of the proposed decision to which the exception
<:> is taken, the reason for the exception, authorities upon which
the party relies, and specific citations to the record. Vague
assertiong as to what the record shows or does not show without
citation to the precise portion of the record will be accorded
little attention. Any exception containing obscene, lewd,
profane, or abusive language shall be returned to the sender.
Parties may file responses to any exception filed by another
party. The responses must be filed within 20 days after service
of the exception and copies must be sent to all parties. No new

evidence will be considered.

Dated thisz lﬂ day of May, 1999.

Vivian A. Light

Hearing Examine

Water Resources Division
Department of Natural Resources
and Conservation

P.0O. Box 201601

Helena, MT 59620-1601
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CERTIFICATE OF SERVICE

This certifies that a true and correct copy of the Proposal

for Decision and Memorandum was served upon all parties listed '

below on this

KENNETH KNERR
RT 2 BOX 2196
LEWISTOWN MT 59457

WILLIAM A SPOJA JR
PO BOX 882
LEWISTOWN MT 59457

LONG FAMILY TRUST

BRUCE & SARIATA LONG, TRUSTEES
13647 BARLIN AVE

DOWNEY CA 90242

EMMET BUTCHER
RT 2 BOX 2190
LEWISTOWN MT 59457

LAURENCE JENNI
RT 2 BOX 2228
LEWISTOWN MT 59457

ROBERT STONE
223 MAPLE
LEWISTOWN MT 59457

PETER K ANDERSEN
RT 2 BOX 2230
LEWISTOWN MT 59457

SAMUEL V WEIDNER

301 B S MAIN STE 200
ELKHART IN 46516
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WICKS RANCH CORP
JON WICKS

RT 2 BOX 2210
LEWISTOWN MT 59457

VINCENT L & MARY GOSSACK
RT 2 BOX 2197
LEWISTOWN MT 59457

CARL DEBELLY
505 W MAIN
LEWISTOWN MT 59457

SCOTT IRVIN, MANAGER

LEWISTOWN WATER RESOURCES
REGIONAL OFFICE

613 NE MAIN STE E

LEWISTOWN MT 59457

NANCY ANDERSEN, CHIEF

WATER RIGHTS BUREAU

DEPARTMENT OF NATURAL
RESOURCES & CONSERVATION

PO BOX 201601

HELENA MT 59620-1601

Mandi Shulund
Hearings Assistant
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MEMORANDUM

Although Applicant failed to meet the statutory requisites
for issuance of a permit for this application, there nothing to
prevent the filing of a new application for benefiéial water use
permit to divert water directly from Big Spring Creek and pipe it
to the proposed place of use. All the Objectors ekpressed they
would have no objection to such a filing. It is the Hearing
Examiner’s opinion, if sufficient evidence is submitted to prove
the statutory criteria, this would be a much better solution to
ﬁhe problem. Not only would Applicant no longer need to share
the ditch water with the other users, he could take the water at
any time up to the amount permitted during the period of
permitted appropriation. Certainly it would be more expensive
getting started, due to the cost of the pump and pipe. However,
it would eliminate the possibility of burning up a pump in the
ditch when someone shuts off the ditch without warning.

If a permit had been granted to take the water from Clegg
Ditch, it would most likely be a useless water right. All other
appropriators on the ditch have senior priority dates and the
right to use the water first. Unless Applicant paid to increase
the capacity of Clegg Ditch from the stream headgéte to |
Applicant’s field turnout it is doubtful applicant would ever

receive water.
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SEFORE THE DRPARTHENT OF
NATURAL RNSOURCHS AND CONBBRVATION
OF THE STATE OF MONTANA

ok kAR AR

IN THY MATTER OF THE )
APPLIZATION TJOR BENEFICTAL ) PINAL
. PEEMIT 411-108811 BY H ORDER
FLYING O INC. )
I‘!t".*
the time periocd for t11ing sxcaprionm, objections, or
gonments to the Proposal for peaision in thip mattor has
avpired, NHo timely wrltten axosptions wers recolved,
mherafors, the Department of Hatural Ragourcas ané
conmervation hereby accepts and adopts tha Findings of Fact
and Conclusions of Law as contained the August 2, 1999,
proposal for Decimicn, and incorporates them heruln by
reference.
WHEREFORE, based upon the record harein, the Department
makas the followings
CQADER
gubisct to the terms, conditionm, restrictions, and

1imitarions listad belew, Rancficial Water Usa Permit 411
168811 ip granted e Plying 7 Ine. %0 apprepriate 100
gallons pex minute up to 60 acre-fest of groundwater at &

point in the SEKAWKEWK of Seotlien 17, mownship i1 North,

Range 03 Wast, in Lawis and Clark County, Hontqna; The
permitted uses are 80 gallona per minute up to 40 aors-fest

of water for commeroial and 110 gallons par minute up o 20
acra-fuet of water for irrigation. The pcrﬁlttcd place o{l :

#inal Ovder
applisantion 411108511 vy Piylag &

o\.‘ﬂ
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use for the commercial use 1g SEYSWASHH and for the
irrigation use ig B.00 acree in the SEHSWHIWK of section 1
rowaship 11 Korth, Range 03 West. rewis and ciark Countys
Montanz. The permit:ed means of diversion is & well and
joath-l Tha parmitted pericd ~7 diversion for commercial use
ig from Japuary 1 through pecemner 31, inciusive of each
year. The permltted period of uge for {rrigacion is from
May 1 through petobar 3%, inclusive of eagh year.

L. This permit ip swbject to all prior existing water
rights in tha source of sapply. Further, rnis permit is
gubject to ALY final datermination of axisting watel rights,
as provided byIMontann law.

E. The appropriater shall install & Depurtment

approved in-1ine Elov¥ meter at a point in the dalivery iine

approved by the department to racord the flow rate and
vclume‘of watar diverted. Watar muat Tot be diverted until
the required measuring device 18 in place and operatinq. on
a Eurm-p:avldad by the pepartment, the appropriator ghall
keeD monthly wrleten ragcords of the Elow ate and volumad
meusurements and shall aubmit the records by NovembeT a0 of
pach year and upen request at ather times during the YyeaT.
Failure O aubmit records may ba cause EGT revocation o
rmedification of & permit of change. The racords must be
submitted to tha Water AeROLTCES Regional offlice. contack
the regional pftice 1isted below to obtain thely aurrent
address.

HELENA PH1 406-449-0344 PAR1 406-442-9318

yinal Order )
Avpnc-nt.im 411-105511 by Fiyinsg g




Final Crdar .
Applicantion 4AT-108511 by Flying 7

The appropriator shall maintain the measuring device so it
always operatas propariy and measuras flow rate accurataly.

C. This right is subject to Mont. Coda Ann, ' B5-2-505
(1937) requiring all wells bs constructed so they will not
allow watar to he wasted or contaminate other water supnlias
or sourcas, and all flowing wells shall ba capped or
equipped so the flow of the water may be gstopped when not
being put to benaficial use. Th- final completion of the
well(s) must include an access port of at least .50 inch no
the static level of the wall may be accurately measured,

D. The issuance of this permit by the Dapartment shall
not reduce the Permittes's liability for damages caused by
Parmittes's exerc'se of this permit, nor does tha Dapartment
in issuing tha permit in any way acknowlsdge llability for
damage caused by the Permittse's -ercise of this permit,
NOTICE
The Departmant’s Final Order may o~ appealed in
accordance with the Montana Administru-l.e Procsdure Aot by
filing a petition in the appropriate :ourt within 30 days
after gervice of this rinil i lr

If a petition for judicial -+ e is filed and a party
to the procoedinq alects to have a writtenm transcription
prepared as part of tha record of "l administrative hearing
for certification to the reviewing district court, the
requesting party must make arrangemants with the Daepartment
of Natural noloufc-l and Consarvtlon for ordering and

paymant of the written transcript. If no request is made,
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Dated thie E_day of Ssptember, 1999,

procaedings to the district court.

the Daypartmant




CBRTIFICATE OF SERVICE

Thig is to cortify tnat a true and corract copy of the

foregoing Final Order wad perved on all parties listed below

en thie _Eﬁ_ day of September. 1559, as follows;

pDG, INC 4 5
DOTTY HARDINGER s, SOE Tu Hem
50 W 990 8 : 5

BRIGHAM CITY UT 84302 -

LARRY MARSHALL, LB O o :

T ASSOCIATEL, IHC M, W : o
4525 FWY 12 W o T
HELENA #T 58601

LAWRENCE L SICRFRSON
1000 WILD WIND RD
HELENA MT 59602

NANCY SNDERSEN, CHIEF

WATER ..iGHTS BUREAU

DEPARTMENT OF NATURAL RESCURCES [ ]
AND CONSERVATION

PO BOX 201601

HELENA MT 59620-1601

TERRT MCLAUGHLIN, MANAGER
JIM BECK, CES
HELENA WATER RESOURCES
REGIONAL CFFICE o
DEPARTMENT OF NATURAL RESOURCES |
AND CONSERVATION | B
PO BOX 201601 -
HELENA MT 59620-1601 : 3 e
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mandi Shulund
Hearinga Asslstant
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CERTIFICATE OF BERVICE
his is to certlfy that & true and correct copy of the
foregoing Final order was gerved on all parties 1isted below

on this ¥ day of Septaember, 1999, as follows;

PDG, INC

DOTTY HARDINGER

s6 w990 8

BRIGHAM CITY UT 84302

LARRY MARSHALL, LS
MT ASSOCIATEY, IHC
4528 FWY 12 W
HELENA o7 53601

LAWRENCE L SICKFRSCH
1000 WILD WIND RD
HELRNA MT 59602

NANCY 3NOERSEM, CHIEF

WATER ...GHTS B U

DEPARTMENT OF NATURAL RESQURCES
i AND CONSERVATION
! PO BOX 201601
i HELZNA MT 59620-1601

TERRI MCLAUGHLIN, MANAGER
JIM PECK, CES
HELENA WATER RESOURCES
REGIONAL OFFICE
DEPARTMENT OF NWATURAL RESCURCES
AND CONSERVATION
; po BOX 201601
: HELENA MT 59620-1601
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Hearings Assistant
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BEFORE THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
CF TREE STATZ OF MONTANA

LI B

IN THE MATTER OF THE ) PROPOSAL
APPLICATICN FPOR BENEFICIAL H POR
PERMIT 41I-105511 BY ) DECISICN
FLYING J INC. )

L A

Fursuant to the Montana Water Use Act and to the corntested

case provisinne of the Montana Administrative Procedure Act, a

hearing was held on April 27, 1999, in Kelena, Montana, %o

determine wlhether a Beneficial Water Use Permit should bLe granted
to Flying J Inc. for the above-entitled application under the
criteria set forth in Mont. Code Ann. § 85-2-3111{1) and {5)
(1557) .
APPEARANCES

Flying J Inec, (Applicant) appeared at the hearing with Dotty
Hardinger preusenting testimony. Larry Marshall, ¢ivil Engineer
with MT Associates, Inc.; Bavid Hoerning, Land Surveyoer with MT
Assoclates, Inc.; Larry Wycoff, Certified Water Operator with MT
Assoclates Inc.; Terry Lindsay, Lindsay Drilling; and Mike
Kaczmarek, Ceclogist with Morrisen Maierle, Inc., appeared at the
hearing as witnegses for the Applicant,

Objector Lavrence Sickerson appearsd at the hearing

person,

Proposal for baclgion
- Appiication 41I.103511 bs Flying T
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Jim Back, Civil Engineering gpecialist (CES) with the Helena
Water Rescurcea Regional Offlce of the Department of Matural
Resources and conservation (Department). attendad the hearing.

EAEIBITS

Applicant offered 15 exhib:ts for the record. All, except
Exhibit 16, were accepted without obiecticn, The Hearing
Examiner declined to accept Exhipbit 16 because thare wan a copYy
in the file which is a part of the record. Applicant did not
offer Exhibits B and 9, Objector offered no exhiblts for the
record. -

applicant’s Exhibit 1 is a water surface map prepared by MT
Associateg, Inc. This map showe the gradient and flow direction
o0f the groundwater in the area of the proposed project.

Applicant’s Pxhibit 2 is a spreadsheet showing the water
elevations of various wells and locations.

Applicant’s Exhibit 3 consiats of 12 pages and are
laboratory analyses of water samples.

Applicant’s fxhibit 4 censists of two pages which are the
data from the irrigation well during the aquifer test.

Applicant's Exhibit 5 consists of eleven pages. The flrst
page is a copy of gbjector Sickerson's well log. The remaining
10 pages are reports from the Groundwater Information Center
database cf the Montana Bureau of Mines and Geolbqy.

applicant’s Exhibit 6 consists of two pages. The firast paqe'

is a copy of a topographic map &f the project arei and

Proposal for Decisios
Application 41I-193511 by Flying 7
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The second page is an enlargement of Section

surrounding area.

v 17, Township 11 North., Rangs 03 Waat, Tavwis and Glawk Sounty!

Montana.

i
i

- Applicant’s Exhibir 7 is a
I

gqurvey map showing the lccakion

of the area.

of the propoead project and the property features

Applicant’a Exhibit 10 consists of twe pages which are

copjes of portions of a USGS map upor which has been imposed the o

altitude and contfiguration of the shallow potentiometric surface %

and location of gelected wells in the Helena area taken from the

Briar and Madison Report.

Applicant’s Exhibit 11 is 2 contour map which shows an

underground drain pipe (the dashed 1ine running east and west)

installed by the BLM. This drain pipe rung under the proposed

project site.
Applicant’s Exhibit 12 consists of twe pages. The first

page ia & map showing the fault aistribution of the Helena Valley

as mapped by Stickney and Schmidt. ‘he second page ia a geclogic

time scale.
Applicant’s Exhibit 13 consists of three pages.
the Department of

Tha first

g are a letter to Larry Marshall from
1999. The third page is

two page
Environmental Quality dated January 12,
the Phosphorus breakthrough calculations.

Applicant’s Exhibit 14 consists of 10 pages and a large map.

o shese documents wera asgenbled ag the Critevia Addendum to

hpplicant’s application for beneficlal water use permit. .
. . S ‘9 @
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